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June 21, 1989

Grand Trunk Western Railroad Companvy
Lease Financing Dated as of June 1, 1989
10.25% Conditional Sale Indebtedness due January 2, 2002

Dear Ms. McGee:

Pursuant to 49 U.S.C. § 11303 and the Commission’s
rules and regulations thereunder, as amended, I enclose
herewith on behalf of Grand Trunk Western Railroad Company,

for filing and recordation counterparts of the following
documents:

7( n Z 1. Reconstruction and Conditional Sale Agreement
dated as of June 1, 1989, among Mercantile-Safe Deposit
and Trust Company, as Agent, Grand Trunk Western

Railroad Company, as Builder, and TECO Investments,
Inc., as Vendee. :

. /9 2. (a) Lease of Railroad Egquipment dated as of
June 1, 1989, between Grand Trunk Western Railroad
Company, as Lessee, and TECO Investments, Inc., as
Vegd&éﬁ and

Fress

(b) Assignment of Lease and Agreement dated as

_ E? of June 1, 1989, between TECO Investments, Inc., as
Vendee, and Mercantile-Safe Deposit and Trust Company,
as Agent. = =

T L
= w
5 =
s .
o
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The names and addresses of the parties to the
aforementioned agreements are as follows:

1. Agent:

Mercantile-Safe Deposit and Trust Company
Two Hopkins Plaza
Baltimore, Maryland 21203

2. Vendee-Buyer:

TECO Investments, Inc.
702 North Tampa Street
Tampa, Florida 33602

3. Lessee-Builder-Seller:

Grand Trunk Western Railroad Company
1333 Brewery Park Blvd.
Detroit, Michigan 48207

Please file and record the documents referred to
in this letter and index them under the names of the Agent,
the Vendee-Buyer and the Lessee-Builder-Seller.

The reconstructed railroad equipment covered by
the Reconstruction and Conditional Sale Agreement and the
Lease are listed in Exhibit A attached hereto. The
reconstructed railroad equipment bears the legend “OWNERSHIP
SUBJECT TO A SECURITY AGREEMENT FILED WITH THE INTERSTATE
COMMERCE COMMISSION.”

Enclosed is our check for $26 for the required
recordation fee. Please accept for recordation one counter-
part of each of the enclosed agreements, stamp the remaining



counterparts with your recordation number and return them to
the delivering messenger along with your fee receipt,
addressed to the undersigned.

Very truly yours,

) awgma V. Goodn b

Laurance V. Goodrich
as Agent for

Grand Trunk Western
Railroad Company

Noreta R. McGee, Secretary,
Interstate Commerce Commission,
Washington, D.C. 20423

encls.



Equipment
Mechanical
Quantity Designation Description
2 SD - 40 Diesel Electric
Locomotive
3 GP-40-2 Diesel Electric
Locomotive
6 GP-38-2 Diesel Electric
Locomotive
1 GP - 38 Diesel Electric
Locomotive
9 GP - 9 Diesel Electric
— Locomotive
21

Builder’s Specifications:

* Notwithstanding anything hereln to the contrary,

See Attached.

RECONSTRUCTION AND CONDITIONAL SALE AGREEMENT

Schedule A--Specifications of the Equipment*

old
Railroad Road

Nos .

GTW 5917
5920

GTW 6416
6418 + 6419

GTW 5844~
5849

GTW 5807

wRGTW 4428, 4431,
4435-37, 4443,
4449, 4539-40,
4543-47, 4553-55,
4901, 4904-5,
4907, 4912, 4914,
4916, 4921-22,

CV 4542,
4548-4551,
4556-4559,
4923-4928

—~—

Place of Delivery:

New
Railroad Road

Nos

GIW 5917
GTW 5920

GIW 6416,
6418 + 6419

GTW 5844-
5849

GTIW 5807

GTW 4600~
4608

Hulk

Hulk Purchase Price Reconstruction Cost Locomotive Cost

Iype Per Unit Total Per Unit Total Per Unit Total

B $175,000 $350,000 $550,000 $1,100,000 $725,000 $1,450,000

B $200,000 $600,000 600,000 1,800,000 800,000 2,400,000

A 275,000 1,650,000 500,000 3,000,000 775,000 4,650,000

B 175,000 175,000 500,000 500,000 675,000 675,000

B 75,000 675,000 360,000 3,240,000 435,000 3,915,000
3,450,000 9,640,000 13,090,000

Battle Creek, Michigan.

this Schedule A and the Reconstruction and Conditional Sale Agreement to which this Schedule A is at-

tached (this "Agreement”) will cover only those units of Equipment that are reconstructed by the Builder from Hulks delivered and settled for pursuant to

this Agreement.

with the Interstate Commerce Commission) to describe only those units of Equipment covered by this Agreement and to designate the particular Railroad Road

Numbers thereof.

*#% Nine Hulks will be selected from this group.

After delivery of all Equipment covered by this Agreement, if necessary, this Schedule A will be amended (and a supplement will be filed

v +a'4%3



o 6/22/89
Fnterstate Commeree Commission /

Washington, B.C. 20423

OFFICK OF THE SECRETARY

Laurance V. Goodrich
Cravath, Swaine & Moore
‘ One Chase Manhattén Plaza

New York,N.Y. 10005

Dear
Sir:

The enclosed document(s) was recorded pursuant to the provi-
sions of Section 11303 of the Interstate Commerce Act, 49 U.S.C.

11%03, on 6/22/89 at 1:25pm , and assigneé re-

" cordation number(s).

16401, 16401-A & 16401-B

Sincerely yours,
Yewte €. 7188

Secretary

Enclosure(s)

SE-30
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INTERSTATE COMMERCE COMMISSION

[CS&M Ref: 6442-004)
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Schifl, 4 & 9 ks
I LMT&.'QB.(O .

RECONSTRUCTION AND CONDITIONAL SALE
AGREEMENT
Dated as of June 1, 1989

Among

MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY,
not in its individual capacity
but solely as Agent,

GRAND TRUNK WESTERN RAILROAD COMPANY,

Builder,
and

TECO INVESTMENTS, INC.,

Vendee.

W
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RECONSTRUCTION AND CONDITIONAL SALE
AGREEMENT dated as of June 1, 1989, among
MERCANTILE-SAFE DEPOSIT AND TRUST COMPANY, a
Maryland banking corporation, not in its
individual capacity but solely as Agent (the
7Vendor”) under a Participation Agreement
dated as of the date hereof (the ”Participa-
tion Agreement”), GRAND TRUNK WESTERN RAIL-
ROAD COMPANY, a Michigan and Indiana corpora-
tion (the ”Builder”) and TECO INVESTMENTS,
INC., a Florida corporation (the ”Vendee”).

Pursuant to this Agreement, the Vendee will
acquire from the Vendor all right, title and interest in
certain reconstructed railroad locomotives. The Builder
hereby grants to the Vendor security title to certain used
railroad locomotives (the ”Hulks”) while the same are being
reconstructed by the Builder as described herein and, upon
completion of reconstruction, the Vendor will sell such
security title to the Vendee and the Vendee hereby agrees to
purchase such security title in accordance with the terms of
this Agreement. The Vendor’s security title in any Hulk
shall not, prior to completion of reconstruction of such
Hulk and settlement therefor pursuant hereto, be deemed to
be collateral for the Vendee’s obligations hereunder or for
the Lessee’s obligations under the Lease.

The Builder will deliver the Hulks, on behalf of
the Vendor, to the Builder’s shop and the Vendor will have
the Builder reconstruct the Hulks in accordance with the
Vendee’s specifications and as required hereby to enable
delivery of the reconstructed Hulks (the Hulks as
reconstructed as described in Schedule A hereto, upon
delivery, acceptance and settlement under this Agreement,
being hereinafter called the “Equipment”) to be made to the
Vendee in accordance herewith.

The Vendee and the Builder, in its capacity as a
railroad (the “Lessee”), are entering into a Lease of
Railroad Equipment (the ”Lease”) in substantially the form
of Exhibit A hereto, pursuant to which the Vendee is leasing
the Equipment to the Lessee, subject to this Agreement, and
the Vendee is assigning for security purposes its rights in,
to and under the Lease to the Vendor pursuant to an Assign-
ment of Lease and Agreement (the ”Lease Assignment”) in
substantially the form of Exhibit B hereto. The rights
acquired by the Vendor pursuant to this Agreement shall be
and are acquired for the benefit of the Investors identified



in the Participation Agreement for whom the Vendor is acting
as Agent pursuant to the terms of such Participation Agree-
ment. The Builder has entered into a Participation Agreement
dated as of the date hereof (”Participation Agreement”) with
the Vendor, the Vendee, Grand Trunk Corporation and the
parties named in Schedule A thereto (”Investors”).

In consideration of the agreements hereinafter set
forth, the parties hereto do hereby agree as follows:

ARTICLE 1. Reconstruction and Sale. The Builder
has selected Hulks from its fleet and has delivered such
Hulks to its shop in Battle Creek, Michigan, for recon-
struction. Pursuant to this Agreement, the Builder will
reconstruct the Equipment as described in Schedule A hereto
and will deliver the Equipment to the Vendee on behalf of
the Vendor and the Vendee will accept delivery of and pay
for the Equipment as hereinafter provided, each unit of
which shall be standard gauge railroad equipment recon-
structed in accordance with the Vendee’s specifications
referred to in Schedule A hereto and in accordance with such
modifications thereof as may be authorized by the Vendee
(which specifications and modifications, if any, are by
reference made a part of this Agreement as fully as though
expressly set forth herein and are hereinafter called the
7Specifications”). The Builder warrants to the Vendor and
the Vendee that the design, quality and component parts of
the Equipment will conform, on the date of delivery of each
thereof, to the Specifications and to all Department of
Transportation and Interstate Commerce Commission require-
ments and specifications, and to all standards recommended
by the Association of American Railroads reasonably inter-
preted as being applicable to railroad equipment of the
character of the Equipment as of the date of such delivery.

ARTICLE 2. Inspection and Delivery. The Builder
will deliver the units of the Equipment, on behalf of the
Vendor, to the Vendee at such point or points within the
United States of America specified in Schedule A hereto on
or prior to December 31, 1989 (the ”“Cut-Off Date”), freight
charges, if any, prepaid; provided, however, that delivery
of any unit of the Equipment shall not be made until this
Agreement, the Lease and the Lease Assignment have been
filed pursuant to 49 U.S.C. § 11303. Any Equipment not
delivered and accepted hereunder prior to the Cut-Off Date
for any reason shall be excluded from this Agreement and
neither the Vendee nor the Vendor shall have any obligation
to purchase such Equipment (including the Hulks) and title
thereto shall revert to the Builder.

R=-2



During reconstruction, the Hulks, all materials
used in the reconstruction of the Equipment and all work
thereon shall be subject to inspection and approval by the
Vendee; provided, however, that any inspection or failure to
inspect by the Vendee shall not affect any of its rights
hereunder. The Builder shall grant to the authorized
inspectors of the Vendee access to all portions of its plant
where Hulks are being reconstructed and shall furnish the
Vendee with reports, upon request, concerning the progress
of the reconstruction. Upon completion of each unit or of a
number of units of the Equipment, the authorized inspector
of the Vendee shall inspect such unit or units at the place
specified for delivery of such unit or units, and if each
such unit conforms to the specifications, requirements and
standards applicable thereto, such authorized inspector of
the Vendee (who may be an employee of the Lessee) shall
execute and deliver to the Builder a certificate of accep-
tance (a “Certificate of Acceptance”) stating that such unit
or units have been inspected and accepted on behalf of the
Vendee and are marked in accordance with Article 8 hereof
whereupon title to such unit or units shall pass to the
Vendee subject to the security interest retained by the
Vendor; provided, however, that the Builder shall not
thereby be relieved of its warranties set forth or referred
to in Article 12 hereof.

ARTICLE 3. Purchase Price and Payment. The cost
of the Hulks (the “Hulk Purchase Price”) and the estimated
base reconstruction cost per unit of the Equipment are set
forth in Schedule A hereto. The term ”“Reconstruction Cost”
as used herein shall mean the base reconstruction cost per
unit set forth in Schedule A hereto, as increased or
decreased by agreement among the Builder, the Vendor and the
Vendee, but the aggregate Reconstruction Cost shall in no
event exceed the lesser of (i) the actual cost to the
Builder of doing the reconstruction work plus a reasonable
overhead and profit factor or (ii) $10,294,500 in the aggre-

-.gate. The term ”Purchase Price” as used herein means the

sum of the Hulk Purchase Price and the Reconstruction Cost.
The ”Maximum Purchase Price” shall be $13,744,500.

For the purpose of settlement therefor, the Equip-
ment shall be divided into not more than three groups of
units of the Equipment with each group (other than the last
group) having a Purchase Price of at least $1,000,000,
unless the Vendee, the Vendor and the Builder shall other-
wise agree (each such group being hereinafter called a
?Group”). The term “Closing Date” with respect to any Group
shall mean such business day, not later than the Cut-Off
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Date, occurring not more than ten business days following
presentation by the Builder to the Vendee of the invoice
(addressed to the Vendee and approved as to price by the
Vendee) and the Certificate or Certificates of Acceptance
for such Group, as shall be fixed by the Builder by written
notice delivered to the Vendee and the Vendor at least three
business days prior to the Closing Date designated therein.
The parties hereto will, so far as is practicable, attempt
to comply with the schedule of estimated Closing Dates set
forth in Schedule B hereto. The term “business days” as
used herein means calendar days, excluding Saturdays,
Sundays, holidays and any other day on which banking
institutions in Baltimore, Maryland, Tampa, Florida, or
Detroit, Michigan, are authorized to remain closed.

The Vendee hereby acknowledges itself to be
indebted to the Vendor in the amount of, and hereby promises
to pay (and the Builder is hereby constituted a third party
beneficiary of such obligation) in immediately available
funds to the Vendor at such place as the Vendor may desig-
nate, the Purchase Price of each Group of the Equipment, as
follows:

(a) in 13 installments, as hereinafter provided,
an amount (the 7“CSA Indebtedness”) equal to 80% of the
aggregate of the Purchase Prices of the units of the
Equipment in the Group for which settlement was made on
each Closing Date as set forth in the Invoice or
Invoices therefor (the “Invoiced Purchase Prices”); and

(b) on the Closing Date with respect to each Group
an amount (the ”“Down Payment”) equal to the aggregate
Purchase Price of such Group, less the amount payable
pursuant to subparagraph (a) of this paragraph; pro-
vided, however, that the Vendee shall not be required
to make such payment until there shall have been
delivered to the Vendor on or prior to such date the
documents required to be delivered thereto pursuant to
the eighth paragraph of this Article 3.

The installments of the CSA Indebtedness shall be
payable on the dates shown in Schedule I hereto or, if any
such date is not a business day, on the next succeeding
business day. The unpaid balance of the CSA Indebtedness
shall bear interest from the Closing Date upon which such
CSA Indebtedness was incurred at the rate of 10.25% per
annum and such interest shall be payable, to the extent
accrued, on January 2, 1990, and on July 2 and January 2
thereafter to and including January 2, 2002. Such
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installments of principal and/or interest shall be
calculated as set forth in Schedule I hereto and the
aggregate of such installments of principal will completely
amortize the CSA Indebtedness. Promptly following the
earlier of the last Closing Date or the Cut-0Off Date, the
Vendee will furnish to the Vendor and the Lessee a payment
schedule showing the amount of principal payable on each
date for the payment of principal.

Interest under this Agreement shall be determined
on the basis of a 360~day year of twelve 30-day months.

The Vendee will pay interest at the rate of 11.25%
per annum, to the extent legally enforceable, upon all
amounts remaining unpaid after the same shall have become
due and payable pursuant to the terms hereof, anything
herein to the contrary notwithstanding (the “Penalty Rate”).

All payments provided for in this Agreement shall
be made in such coin or currency of the United States of
America as at the time of payment shall be legal tender for
the payment of public and private debts and shall be made by
bank wire of immediately available funds at, and not later
than, 10:00 a.m. Baltimore time. The Vendee shall not have
the privilege of prepaying any portion of the CSA Indebted-
ness prior to the date it becomes due; provided, however,
that the CSA Indebtedness may be prepaid as provided for in
Article 6 hereof.

So long as, to the actual knowledge of the Vendor,
the Lessee is not in default under the Participation
Agreement, and no event of default or event which with lapse
of time and/or demand provided for in this RCSA or the Lease
could constitute an event of default under the RCSA or an
Event of Default under the Lease shall have occurred and be
continuing, on the Closing Date with respect to each Group,
an amount equal to the Invoiced Purchase Prices of such
Group shall be paid in immediately available funds by the
Vendor to the Builder (in its capacity as Builder hereunder
and in its capacity as seller of the Hulks) from (y) the
amounts available to the Vendor under and pursuant to the
terms of the Participation Agreement to make payments on
such Closing Date in amounts equal to the CSA Indebtedness
and (z) the Down Payment payable by the Vendee pursuant to
clause (b) of the third paragraph of this Article 3;
provided that there shall have been delivered to the Vendor
the following documents, in form and substance satisfactory
to it and its special counsel:

(a) the Certificate or Certificates of Acceptance
contemplated by Article 2 hereof and Section 1 of the
Lease with respect to the Equipment in such Group;
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(b) invoices of the Builder for the reconstruction
of the Equipment in the Group and invoices of the
Builder (in its capacity as seller of the Hulks) for
the Hulks, accompanied by, or having endorsed on such
invoices or copies thereof the approval of the Vendee
of the price stated therein and a certification by the
Builder that the Invoiced Purchase Prices have been
calculated as provided in the first paragraph of this
Article 3 and do not exceed the prices that would be
charged by an independent car builder for comparable
equipment;

(c) a bill or bills of sale (”Bill of Sale”)
transferring title to the Vendee of a Group or Groups
of Equipment and warranting that at the date of such
Bill of Sale the Builder had legal title to the Hulks
from which the Equipment was reconstructed and good and
lawful right to sell the same and that title to such
Equipment (including the Hulks) transferred by such
Bill of Sale was free of all claims, liens, security
interests and other encumbrances of any nature
whatsoever (other than any created by this Agreement or
the Exhibits hereto); and

(d) a favorable opinion of counsel for the
Builder, dated as of such Closing Date, addressed to
the Vendee and the Vendor, to the effect that the
aforesaid Bill of Sale has been duly authorized,
executed and delivered by the Builder and is valid and
effective to transfer full legal title to the Vendee,
free of all claims, liens, security interests and other
encumbrances of the Builder or of anyone claiming
through the Builder (other than any created by this
Agreement or the Exhibits hereto) together with a
favorable report of Wilmer, Cutler & Pickering
addressed to the Vendor and the Vendee regarding their
search of the Interstate Commerce Commission files in
respect of the Hulks.

The obligation of the Vendor to make payment for
the Equipment is expressly conditioned on the Vendee having
made the Down Payment to the Vendor required by subpara-
graph (b) of the third paragraph of this Article 3. Not-
withstanding anything to the contrary herein expressed or
implied, the parties hereto agree that the Vendor shall have
no obligation with respect to the reconstruction of the
Hulks and delivery of the Equipment hereunder to the Vendee.

Notwithstanding any other provision of this
Agreement (including, but not limited to, any provision of
Articles 14 and 15 hereof), but not limiting the effect of
R-6



Article 21 hereof, the Vendor agrees that the liability of
the Vendee or any assignee of the Vendee for all payments. to
be made by it under this Agreement, with the exception only
of the payments to be made pursuant to subparagraph (b) of
the third paragraph of Article 3, the interest payment due
on January 2, 1990, and the obligations set forth.in the
proviso in the third paragraph of Article 11 hereof shall
not exceed an amount equal to, and shall be payable only out
of, the ”income and proceeds from the Equipment”. As used
herein, the term ”“income and proceeds from the Equipment”
shall mean (i) if one of the events of default specified in
Article 14 hereof shall have occurred and while it shall be
continuing, so much of the following amounts as are inde-
feasibly received by the Vendee at any time after any such
event and during the continuance thereof: (a) any and all
amounts of rental and all amounts in respect of Casualty
Occurrences (as defined in Article 6 hereof) paid for or
with respect to the Equipment pursuant to the Lease and any
and all other payments received under Section 9 or any other
provision of the Lease and (b) any and all payments or
proceeds received by the Vendee under the Lease or received
by the Vendee for or with respect to the Equipment as the
result of the sale, lease or other disposition thereof and
after deducting all costs and expenses of such sale, lease
or other disposition and (ii) at any other time only that
portion of the amounts referred to in the foregoing

clauses (a) and (b) as are indefeasibly received by the
Vendee and as shall be required to discharge the portion of
the CSA Indebtedness (including prepayments thereof required
in respect of any Casualty Occurrence) and/or interest
thereon due and payable on the date such amounts were
required to be paid pursuant to the Lease or as shall be
required to discharge any other payments then due and
payable under this Agreement; it being understood that
7income and proceeds from the Equipment” shall in no event
include Excluded Payments (as defined in Paragraph 1 of the
Lease Assignment). Notwithstanding anything to the contrary
contained in Articles 14 and 15 hereof, the Vendor agrees
that in the event it shall obtain a judgment against the
Vendee for an amount in excess of the amounts payable by the
Vendee pursuant to the limitations set forth in this para-
graph, it will, accordingly, limit its execution of such
judgment against the Vendee to amounts payable pursuant to
the limitations set forth in this paragraph. It is further
agreed by the parties hereto that nothing contained herein
limiting the liability of the Vendee shall derogate from the
right of the Vendor to proceed against the Equipment as
provided for herein for the full unpaid amount of CSA
Indebtedness and interest thereon and all other payments and
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obligations hereunder or to proceed against the Lessee under
the Lease or the Consent.

ARTICLE 4. Security Title to the Hulks; Security
Interest in the Equipment. The parties hereto agree that
the Vendor has security title to the Hulks delivered to the
Builder hereunder for reconstruction and shall continue to
retain such security interest during the entire period that
the Hulks are being reconstructed. Upon reconstruction of
the Hulks and delivery, acceptance and settlement for the
related Equipment pursuant hereto, the Vendor shall and
hereby does retain a security interest in the Equipment
until (i) the Vendee shall have made all its payments under
this Agreement in respect of the Equipment and the Vendee
shall have made all its payments under the Participation
Agreement and shall have kept and performed all its agree-
ments herein and therein contained, notwithstanding any
provision of this Agreement limiting the liability of the
Vendee and notwithstanding the delivery of the Equipment to
and the possession and use thereof by the Vendee and the
Lessee as provided in this Agreement and the Lease, and
(ii) the Lessee shall have satisfied all its obligations to
the Vendor and any Investor under any provision of the
Lease, it being understood that, subject thereto, title to
the Equipment (upon delivery and acceptance thereof and
without any further action by the parties hereto) shall pass
to and remain in the Vendee. Any and all additions,
modifications and improvements to the Equipment, shall
constitute accessions thereto and shall be subject to all
the terms and conditions of this Agreement and included in
the term ”“Equipment” as used in this Agreement, except for
any additions, modifications and improvements which, under
the provisions of Section 8 of the Lease, are owned by the
Lessee.

Except as otherwise specifically provided in this
Article 4 and Article 6 hereof, when and only when the
Vendor shall have been paid the full CSA Indebtedness,
together with interest and all other payments as herein
provided, and all the Vendee’s obligations herein contained
and all the Lessee’s obligations to the Vendor and the
Investors contained in the Lease shall have been performed,
all rights and interests of the Vendor in the Equipment
shall be released and discharged to the Vendee without
further transfer or action on the part of the Vendor.
However, the Vendor, if so requested by the Vendee at that
time, will (a) execute and deliver to the Vendee documents
covering the Equipment releasing its security interest
therein to the Vendee, free of all claims, rights, liens,
security interests and other encumbrances created or
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retained hereby and (b) execute and deliver to the Vendee
for filing, recording or depositing in all necessary public
offices, such instrument or instruments in writing as may be
necessary or appropriate in order then to make clear upon
the public records the title of the Vendee to such Equip-
ment. The Vendee hereby waives and releases any and all
rights, existing or that may be acquired, in or to the
payment of any penalty, forfeit or damages for failure to
execute and deliver such release documents or instrument or
instruments or to file any such certificate of payment in
compliance with any law or statute requiring the filing of
the same, except for failure to execute and deliver such
release documents or instrument or instruments or to file
such certificate within a reasonable time after written
demand by the Vendee.

ARTICLE 5. Taxes. All payments to be made by the
Vendee hereunder (including all payments to be made under
this Article 5) will be free of expense on an after tax
basis to the Vendor and the Investors (”“Indemnified
Persons”) for collection or other charges and will be free
of expense to the Indemnified Persons with respect to the
amount of any local, state, Federal or foreign taxes (other
than net income taxes, gross receipts taxes [except gross
receipts taxes in the nature of or in lieu of sale, use or
rental taxes], franchise taxes measured by net income based
upon such receipts;, excess profits taxes and similar taxes)
or assessments, documentary stamp taxes, governmental fees
or charges and any charges, fines or penalties in connection
therewith (all such expenses, taxes, license fees,
assessments, charges, fines and penalties being hereinafter
called impositions) hereafter levied or imposed upon or in
connection with or measured by this Agreement or any sale,
rental, use, payment, shipment, delivery or transfer of
title or return or other disposition of the Equipment under
the terms hereof, all of which impositions the Vendee
assumes and agrees to pay on demand in addition to the
Purchase Price of the Equipment. The Vendee will also pay
promptly all impositions which may be imposed upon the
Equipment delivered to it or for the use or operation
thereof or upon the earnings arising therefrom or upon the
Vendor solely by reason of its purported ownership thereof
and will keep at all times all and every part of the
Equipment free and clear of all impositions which might in
any way affect the security interest of the Vendor or result
in a lien upon any part of the Equipment; provided, however,
that the Vendee shall be under no obligation to pay any
impositions of any kind so long as it is contesting in good
faith (after written notice to the Vendor) and by
appropriate legal proceedings such impositions and the
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nonpayment thereof does not, in the opinion of the Vendor,
adversely affect the title, property or rights of the Vendor
in or to the Equipment or otherwise under this Agreement.

If any impositions shall have been charged or levied against
any Indemnified Person directly and paid by such Indemnified
Person, the Vendee shall reimburse such Indemnified Person
on an after tax basis upon presentation of an invoice
therefor, and any amounts so paid by such Indemnified Person
shall be secured by and under this Agreement; provided,
however, that the Vendee shall not be obligated to reimburse
any Indemnified Person for any impositions so paid unless
such Indemnified Person shall have been legally liable with
respect thereto (as evidenced by an opinion of counsel for
such Indemnified Person acceptable to the Vendee) or unless
the Vendee shall have approved the payment thereof.

ARTICLE 6. Maintenance and Repair; Casualty
Occurrences. The Vendee agrees that, at its own cost and

expense, it will maintain and keep each unit of the Equip-
ment in good operating order, ordinary wear and tear

excepted, and in compliance with all applicable regulatory
requirements and in the condition required for interchange.

In the event that any unit of the Equipment shall
suffer a Casualty Occurrence (as defined in Section 6 of the
Lease), the Vendee shall, within 30 days after it shall have
actual knowledge that such unit has suffered a Casualty
Occurrence, cause the Vendor to be fully informed in regard
thereto. Notwithstanding any such Casualty Occurrence, the
Vendee shall continue making payment of all installments of
principal and interest in respect of such unit until the
next succeeding date for the payment of interest on the CSA
Indebtedness (a ”Casualty Payment Date”). On such date the
Vendee shall pay to the Vendor a sum equal to the Casualty
Value (as hereinafter defined) of such unit suffering a
Casualty Occurrence as of the date of such payment and shall
file, or cause to be filed, with the Vendor a certificate
setting forth the Casualty Value of such unit. Any money
paid to the Vendor pursuant to this paragraph shall be
applied on the date that such Casualty Value is paid (after
the regularly scheduled payment of the interest and princi-
pal due on such date) to prepay without penalty or premium
the unpaid balance of the CSA Indebtedness with respect to
such unit or units and the Vendee will promptly furnish to
the Vendor and the Lessee a revised schedule of payments of
principal and interest thereafter to be made in respect of
the remaining units in such number of counterparts as the
Vendor may request.
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Upon payment by the Vendee to the Vendor of the
Casualty Value of any unit of the Equipment having suffered
a Casualty Occurrence, all rights and interests of the
Vendor in such unit shall be released and discharged,
without further transfer or action on the part of the
Vendor, except that the Vendor, if requested by the Vendee,
will execute and deliver to the Vendee, at the expense of
the Vendee, an appropriate instrument, confirming such
release and discharge of all the Vendor’s right and inter-
est, and the release of the Vendor'’s security interest, in
such unit, in recordable form, in order that the Vendee nay
make clear upon the public records the title of the Vendee
to such unit.

The Casualty Value of each unit of Equipment
suffering a Casualty Occurrence shall be deemed to be that
portion of the original CSA Indebtedness with respect to
such unit remaining unpaid on the date as of which such
Casualty Value shall be determined (without giving effect to
. any prepayment or prepayments theretofore made under this
Article with respect to any other unit of Equipment), plus
interest accrued thereon but unpaid as of such date. For
the purpose of this paragraph, each payment of CSA Indebted-
ness in respect of Equipment made pursuant to Article 3
hereof shall be deemed to be a payment on each unit of the
Equipment in like proportion as the original Purchase Price
of such unit bears to the aggregate original Purchase Price
of all the units of Equipment.

If the Vendor shall receive any insurance proceeds
or condemnation payments in respect of such units suffering
a Casualty Occurrence, the Vendor shall, subject to the
Vendor having received payment of the Casualty Value here-
under, pay such insurance proceeds or condemnation payments
to the Vendee. All insurance proceeds or condemnation
payments received by the Vendor in respect of any unit or
units of Equipment not suffering a Casualty Occurrence shall
be paid to the Vendee upon proof satisfactory to the Vendor
that any damage to such unit in respect of which such
proceeds were paid has been fully repaired.

ARTICLE 7. Reports and Inspections. On or before
March 31 in each year, commencing with the calendar year
1990, the Vendee shall cause to be furnished to the Vendor
an accurate statement to the effect set forth in Section 7
of the Lease. The Vendor shall have the right, by its
agents, to inspect the Equipment and the Vendee’s and
Lessee’s books and records and discuss questions with their
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auditors at such reasonable times as the Vendor may request
during the continuance of this Agreement.

ARTICLE 8. Marking of Equipment. The Vendee will
cause each unit of the Equipment to be kept numbered and
marked as provided in Section 4 of the Lease.

Except as provided in the immediately preceding
paragraph and in the proviso to the second paragraph of
Section 4 of the Lease, the Vendee will not allow the name
of any person, association or corporation to be placed on
any unit of the Equipment as a designation that might be
interpreted as a claim of ownership.

ARTICLE 9. Compliance with laws and Rules.
During the term of this Agreement, the Vendee will comply,

and will cause every lessee or user of the Equipment to
comply, in all respects (including, without limitation, with
respect to the use, maintenance and operation of the Equip-
ment) with all Applicable Laws (as defined in Section 8 of
the Lease) and in the event that any Applicable Law requires
any alteration, replacement or modification of or to any
part on any unit of the Equipment, the Vendee will cause the
user of the Equipment to conform therewith at its own
expense; provided, however, that the Vendee may, in good
faith, contest the validity or application of any Applicable
lLaw in any reasonable manner which does not, in the opinion
of the Vendor, adversely affect the property or rights of
the Vendor under this Agreement.

ARTICLE 10. Possession and Use. The Vendee, so
long as an event of default shall not have occurred and be
continuing under this Agreement, shall be entitled, from and
after delivery of the Equipment to the Vendee, to the
possession of the Equipment and the use thereof, but only
upon and subject to all the terms and conditions of this
Agreement and the Lease.

The parties hereto acknowledge that the Vendee
simultaneously herewith is leasing the Equipment to the
Lessee as provided in the Lease, and the rights of the
Lessee and its permitted assigns under the Lease shall be
subordinate and junior in rank to the rights, and, subject
to Section 3 of the lLease, shall be subject to the remedies
of the Vendor under this Agreement. The Lease shall not be
amended or terminated (except in accordance with its terms)
without the prior written consent of the Vendor.
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Subject to the provisions of the preceding para-
graph of this Article 10, the Equipment may be used as
provided in Section 11 of the Lease. Except as otherwise
provided in the Lease, the Vendee may also lease the Equip-
ment to any other railroad company with the prior written
consent of the Vendor; provided, however, that (i) such
lease shall provide that the rights of such lessee are made
expressly subordinate to the rights and remedies of the
Vendor under this Agreement, (ii) such lessee shall
expressly agree not to assign or permit the assignment of
any unit of Equipment to service involving the regular
operation and maintenance thereof outside the United States
of America and (iii) a copy of such lease shall be furnished
to the Vendor.

ARTICLE 11. Prohibition Against Liens. The
Vendee will pay or discharge any and all sums claimed by any
party from, through or under the Vendee or its successors or
assigns which, if unpaid, might become a lien, charge,
security interest or other encumbrance upon or with respect
to the Equipment, or any unit thereof, or the Vendee’s
interests in the Lease or the payments due and to become due
thereunder, or any part thereof, and will promptly discharge
any such lien, charge, security interest or other encum-
brance which arises,but shall not be required to pay or
discharge any such claim so long as the validity thereof
shall be contested in good faith and by any appropriate
legal proceedings in any reasonable manner and the non-
payment thereof does not, in the reasonable opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise under this
Agreement. Any amounts paid by the Vendor in discharge of
any claim, liens, charges or security interests upon the
Equipment shall be secured by and under this Agreement.

This covenant will not be deemed breached by
reason of liens for taxes, assessments or governmental
charges or levies, in each case not due and delinquent, or
undetermined or inchoate materialmen’s, mechanics’, work-
men’s, repairmen’s or other like liens arising in the
ordinary course of business and, in each case, not delin-
quent.

The foregoing provisions of this Article 11 shall
be subject to the limitations set forth in the last para-
graph of Article 3 hereof and the provisions of Article 21
hereof; provided, however, that the Vendee will pay or
discharge any and all claims, liens, charges or security
interests claimed by any party from, through or under the
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Vendee or its successors and assigns, not arising out of the
ownership of the Equipment or the transactions contemplated
hereby (but including income taxes arising out of the
receipt of rentals and other payments under the Lease and
any other proceeds of the Equipment) which, if unpaid, might
become a lien, charge or security interest on or with
respect to the Equipment, or any unit thereof, or the
Vendee’s interest in the Lease and the payments to be made
thereunder, but the Vendee shall not be required to pay or
discharge any such claim so long as the validity or priority
thereof shall be contested in good faith and by appropriate
legal or administrative proceedings in any reasonable manner
and the nonpayment thereof does not, in the opinion of
counsel to the Vendor, adversely affect the security inter-
est of the Vendor in or to the Equipment or otherwise under
this Agreement or in and to the Lease and the payments to be
made thereunder.

ARTICLE 12. Indemnities and Warranties. The
Vendee agrees to indemnify, protect and hold harmless each
Indemnified Person against all losses, damages, injuries,
liabilities, including, without limitation, strict or
absolute liability in tort or by statute imposed, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including but not limited
to counsel fees and expenses, penalties and interest,
arising out of or as the result of the entering into or the
performance of this Agreement, the retention by the Vendor
of security title to or a security interest in the Equip-
ment, the ordering, acquisition, use, operation, condition,
reconstruction, purchase, delivery, rejection, storage or
return of any of the Equipment, any accident in connection
with the operation, use, condition, reconstruction, posses-
sion, storage or return of any of the Equipment resulting in
damage to property or injury or death to any person during
the period when title thereto remains in the Vendor or the
transfer of title to the Equipment by the Vendor pursuant to
any of the provisions of this Agreement, except, however,
any losses, damages, liabilities, claims and demand what-
soever arising out of any tort, breach of warranty or
failure to perform any covenant hereunder by the Builder.
This covenant of indemnity shall continue in full force and
effect notwithstanding the full payment of the CSA Indebted-
ness and the release of the security interest in, the
Equipment, as provided in the last paragraph of Article 4
hereof or the termination of this Agreement in any manner
whatsoever.
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The Vendee will bear the responsibility for and
risk of, and shall not be released from its obligations
hereunder in the event of, any damage to or the destruction
or loss of any unit of or all the Equipment.

THE VENDOR MAKES NO WARRANTIES WHETHER WRITTEN,
ORAL, STATUTORY OR IMPLIED, INCLUDING THE WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, WITH
RESPECT TO THE HULKS OR THE EQUIPMENT OR IN CONNECTION WITH
THIS AGREEMENT OR THE DELIVERY OF THE EQUIPMENT AND SALE OF
THE EQUIPMENT HEREUNDER.

The Builder warrants that the Hulks will be
reconstructed in accordance with the Specifications and
standards set forth or referred to in Article 1 hereof and
warrants that the Equipment will be free from defects in
material or workmanship or design under normal use and
service. THIS WARRANTY IS EXPRESSLY IN LIEU OF ALL OTHER
WARRANTIES, WITH RESPECT TO RECONSTRUCTION, EXPRESSED OR
IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE. The Builder agrees to
and does hereby, to the extent legally possible without
impairing any claim, right or cause of action hereinafter
referred to, transfer, assign, set over and deliver to the
Vendor and, subject to the rights of the Vendor under this
Agreement, to the Vendee, every claim, right and cause of
action which the Builder has or hereafter shall have against
any party who shall perform any of the reconstruction of the
Hulks or any party who shall furnish any parts used in such
reconstruction and the Builder agrees to execute and deliver
to the Vendor and the Vendee all and every such further
assurance as may be reasonably recquested more fully to
effectuate the assignment, transfer and delivery of every
such claim, right and cause of action.

The Builder agrees to indemnify, protect and hold
harmless the Vendor, the Investors and the Vendee from and
against any and all liability, including, without limita-
tion, strict or absolute liability in tort or by statute
imposed, claims, demands, costs, charges and expenses,
including royalty payments and counsel fees, in any manner
imposed upon or accruing against the Vendor, any Investor
and the Vendee (i) because of the use in or about the
construction or operation of the Equipment or the recon-
struction of the Hulks, or any unit thereof, of any design,
article or material infringing or claimed to infringe on any
patent or other right or (ii) arising out of any accident or
tort in connection with the reconstruction, operation, use,
condition, possession or storage by the Builder of any of
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the Hulks or any unit of the Equipment resulting in damage
to property or injury or death to any person. The Vendor or
the Vendee will give notice to the Builder of any claim as
to which it has received actual notice from which liability
may be charged against the Builder under this paragraph.

The indemnities made in this Article 12 by the
Builder shall not be modified, abated, postponed or in any
other way or in any manner diminished or reduced as a con-
sequence of any action or inaction of the Vendee, the Vendor
or the Investors in connection with, relating to, or arising
out of the rights (whether or not exercised) of any such
party to inspect or approve the reconstruction to be per-
formed by the Builder pursuant to this Agreement. Such
indemnities shall in all events, and in addition to the
agreements contained elsewhere in this Article 12, extend to
and apply to any allegation against any indemnified party
that it has been negligent, either actively or passively, or
is guilty of a breach of other duty, including, without
limitation, any breach of warranty or breach of contract, to
any person or organization.

The warranties and indemnities of the Builder
contained or referred to in this Article 12 and in any other
Articles hereof and all other covenants and obligations of
the Builder contained in this Agreement shall inure to the
benefit of, and be enforceable by the Vendee, the Vendor,
the Investors, any lessor, lessee, assignee or transferee of
this Agreement or of any units of the Equipment recon-
structed by the Builder hereunder.

ARTICLE 13. Assignments. The Vendee will not
(a) except as provided in Article 10 hereof, transfer the
right to possession of any unit of the Equipment or
(b) sell, assign, transfer or otherwise dispose of its
rights under this Agreement or the Lease unless such sale,
assignment, transfer or disposition (i) is made expressly
subject in“all respects to the rights and remedies of the
Vendor hereunder and under the Lease Assignment (including
without limitation, rights and remedies against the Vendee),
and (ii) is made to a Permitted Transferee (as hereinafter
defined) and such Permitted Transferee expressly assumes, in
writing, in form reasonably satisfactory to the Vendor, all
the obligations of the Vendee under this Agreement, the
Participation Agreement, the Lease and the Lease Assignment.
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A ”"Permitted Transferee” shall mean a transferee which is
(i) a bank, trust company or corporation having a net worth
of at least $50,000,000 or (ii) a corporation which is and
remains a member of the same ”“affiliated group” (as defined
in Section 1504 of the Internal Revenue Code of 1986, as
amended) as the Vendee.

All or any of the rights, benefits and advantages
of the Vendor under this Agreement, including the right to
receive the payments herein provided to be made by the Ven-
dee, may be assigned by the Vendor and reassigned by any
assignee at any time or from time to time. No such assign-
ment shall subject any assignee to, or relieve the Builder
from, any of the obligations of the Builder to reconstruct
the Equipment on behalf of the Vendor and the Vendee and
deliver the Equipment in accordance herewith or to respond
to its warranties and indemnities contained or referred to
in Article 12 hereof or relieve the Vendee of its obliga-
tions to the Builder or diminish the rights of the Vendee
contained or referred to in this Agreement.

Upon any such assignment, either the assignor or
the assignee shall give written notice to the Vendee,
together with a counterpart or copy of such assignment,
stating the identity and post office address of the
assignee, and such assignee shall, by virtue of such assign-
ment, acquire all the assignor’s right, title and interest
in and to the Equipment and this Agreement, or in and to a
portion thereof, as the case may be, subject only to such
reservations as may be contained in such assignment. From
and after the receipt by the Vendee of the notification of
any such assignment, all payments thereafter to be made by
the Vendee under this Agreement shall, to the extent so
assigned, be made to the assignee in such manner as it may
direct and shall constitute full compliance with the terms
of this Agreement. The Vendee may rely upon instruments or
documents which it believes in good faith to be true and
authentic.

ARTICLE 14. Defaults. In the event that any one
or more of the following events of default shall occur and
be continuing (irrespective of the provisions of Article 3
or 21 hereof or any other provision of this Agreement
limiting the liability of the Vendee), to wit:

(a) the Vendee shall fail to pay in full any sum
payable by the Vendee when payment thereof shall be due
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hereunder and such de%ault shall continue for five
days; or

(b) the Vendee or the Lessee shall, for more than
30 days after the Vendor shall have demanded in writing
(sent to both the Lessee and the Vendee) performance
thereof, fail or refuse to comply with any other
covenant, agreement, term or provision of this Agree-
ment, the Participation Agreement, the Lease, the Lease
Assignment or the Consent on its part to be kept and
performed and the Vendee or the Lessee shall have
failed to make provision satisfactory to the Vendor for
such compliance; or

(c) a petition for reorganization under Title 11
of the United States Code, as now constituted or as
hereafter amended, shall be filed by or against the
Lessee and, unless such petition shall have been dis-
missed, nullified, stayed or otherwise rendered inef-
fective (but then only so long as such stay shall
continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Lessee under this
Agreement, the Lease and the Consent shall not have
been and shall not continue to have been duly assumed
in writing, pursuant to a court order or decree, by a
trustee or trustees appointed (whether or not subject
to ratification) in such proceedings in such manner
that such obligations shall have the same status as
expenses of administration and obligations incurred by
such trustee or trustees in accordance with the provi-
sions of 11 U.S.C. § 1168, or any successor provision,
as the same may hereafter be amended; provided,
however, if such petition was not filed by the Lessee,
the default hereinabove specified in this subdivision
(c) shall not become an event of default until 60 days
after such petition has been filed;

(d) any other proceeding shall be commenced by or
against the Vendee or the Lessee for any relief which
includes, or might result in, any modification of their
respective obligations hereunder or under the Partici-
pation Agreement, the Lease, the Lease Assignment or
the Consent under any bankruptcy or insolvency laws, or
laws relating to the relief of debtors, readjustment of
indebtedness, reorganizations, arrangements, composi-
tions or extensions (other than a law which does not
permit any readjustment of such obligations), and,
unless such proceedings shall have been dismissed,
nullified, stayed or otherwise rendered ineffective
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(but then only so long as such stay shall continue in
force or such ineffectiveness s